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L INTRODUCTION

This report summarizes and synthesizes the facts that have been developed in
the investigation conducted by the Special Litigation Committee (the “SLC") of the
Board of Directors (the “Board”) of Chiquita Brands International, Inc. (“Chiquita” or
the “Company”) of allegations contained in the Verified Consolidated Shareholder
Derivative Complaint (the “Amended Complaint”). The Amended Complaint was filed
on behalf of the Company in the U.S. District Court for the Southern District of Florida
on September 11, 2008. This Report also presents the SLC’s determinations as to
whether the claims alleged in the Amended Complaint should be pursued, dismissed or
otherwise resolved, based on the exercise of its business judgment under New Jersey
law, and taking into account the best interests of Chiquita and its shareholders.

The allegations in the Amended Complaint arise principally out of payments
made by Chiquita’s Colombian subsidiary, C.I. Bananos de Exportacién S.A.
(“Banadex”), to left-wing guerrilla and right-wing paramilitary groups, including the
Fuerzas Armadas Revolucionarias de Colombia, or the Revolutionary Armed Forces of
Colombia, known as the “FARC,” and the Autodefensas Unidas de Colombia, or the
United Defenses of Colombia, known as the “AUC,” from approximately 1989 through
January 2004. Following a work plan developed at the outset of the investigation with
SLC counsel, Fried, Frank, Harris, Shriver & Jacobson LLP (“Fried Frank” or “SLC
Counsel”), the SLC’s investigation included the collection of a broad array of relevant
documents, the review of those documents, and the interviews of witnesses with
knowledge of the matters under investigation. At the conclusion of the interview
process, the SLC met with its counsel to review and analyze the factual findings of the
investigation, and to discuss the legal conclusions that followed from those findings.
This Report summarizes the factual findings, factual conclusions, and legal analysis of
the claims contained in the Amended Complaint and others identified by the SLC.

The SLC Report is organized as follows:

Section II describes the process by which the SLC was formed, identifies the
members of the SLC and their professional backgrounds, and describes how the SLC,
with the assistance of Fried Frank, evaluated the independence of its members.

Section III describes the work plan that the SLC followed in investigating the
claims alleged in the Amended Complaint, describes the documents that were collected
and reviewed, the interviews that were conducted, and the process by which the SLC
and counsel analyzed the evidence and reached its conclusions.

Section IV describes in detail the factual findings reached by the SLC as a result
of its investigation. Because the events investigated span the period 1989 to the present,
the presentation of the SLC's factual findings is divided chronologically into three
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sections. The first section describes relevant events during the period 1989 to 1997,
during which time payments were made by Banadex to guerrilla groups in Colombia,
and includes details of the security situation that caused the Company to make the
payments. The second section describes the payments to the convivirs and the AUC
starting in or around 1997 and extending through September 2001, when the U.S.
Department of State designated the AUC as a Foreign Terrorist Organization (an
“FTO”). The third section describes and analyzes the events that took place after the
Company’s discovery of the designation of the AUC as an FTO, including the
Company’s disclosure of the payments to the Department of Justice (“DOJ”) in April
2003, the investigation of the Company by DOJ, and the Company’s decision to enter
into a guilty plea in March 2007.

The SLC's factual findings also include evidence developed by the SLC
concerning various other issues alleged to constitute wrongdoing in the Amended
Complaint, including the Company’s alleged facilitation of the provision of weapons
and drugs to the AUC in Colombia, the sale of Banadex in June 2004, and the
acquisition of a German fruit distributor, Atlanta AG, in March 2003. Finally, the
factual findings summarize evidence developed by the SLC relevant to allegations that
the defendants caused the Company to make false and misleading public statements,
and caused the Company to pay excessive compensation and make wasteful severance
arrangements with senior officers and directors alleged to have committed wrongdoing
related to the Colombia payments.

Finally, Section V describes the legal standards applicable to the claims set forth
in the Amended Complaint and applies those legal standards to the facts developed
during the investigation. This section also details the other business considerations that
the SLC considered in reaching its determinations.
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II. THE SLC AND ITS FORMATION

This section of the report sets forth the authorization provided to the SLC by the
Chiquita Board, describes the background of the SLC members, details the
independence review conducted by SLC Counsel, and summarizes the compensation of
the SLC.

A. Board Resolution

Following the filing of the Derivative Litigation,! on April 3, 2008, the Chiquita
Board adopted a resolution (the “Resolution”) that established the SLC. See Chiquita
Brands Int’l, Inc., Resolution of the Board of Directors Forming Special Litigation
Committee (Apr. 3, 2008). The Resolution delegated to the SLC the authority and

power to:
investigate, review, and analyze the facts, allegations, and
circumstances that are the subject of the Derivative
Litigation, as well as any additional facts, allegations, and
circumstances that may be at issue in any related inquiry,
investigation or proceeding

Id.

The Board further delegated to the SLC:

the full and exclusive authority to consider and determine
whether or not the prosecution of the claims asserted in the
Derivative Litigation or any other claims related to the facts,
allegations, and circumstances of the Derivative Litigation is
in the best interests of the Company and its shareholders,

1 In addition to this multi-district lawsuit centralized in the U.S. District Court for the Southern
District of Florida, the term “Derivative Litigation,” as defined in the Resolution, includes the
following other state court actions: (i) Serv. Employees Int'l Union v. Hills, et al., No. A07-11383 (Ct.
of Common Pleas, Hamilton County Ohio) and (ii) Hawaii Annuity Trust Fund for Operating
Engineers v. Hills, et al., No. ¢-379-07 (N.J. Super Ct. Ch. Div.). The SLC reviewed the complaints
filed in the pending Ohio state court action (Serv. Employees Intl Union v. Hills, et al.) and the New
Jersey state court action (Hawaii Annuity Trust Fund for Operating Engineers v. Hills, et al.) and
found that all of the substantive allegations against Chiquita’s officers and directors asserted
therein are also contained, in far greater detail, in the Amended Complaint filed in the multi-
district federal litigation. Therefore, the SLC’s conclusions in this Report apply with equal force
to the allegations contained in the Ohio and New Jersey state court actions. In any event, the
action filed in the New Jersey state court has been dismissed, and that dismissal has been
affirmed by the Appellate Division (a discretionary appeal to the New Jersey Supreme Court is
pending).
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and what action the Company should take with respect
thereto. . . .

Id. The Resolution also gave the SLC the authority to retain outside counsel and other
advisors it deemed necessary to perform its duties. The Resolution designated non-
management Chiquita directors Howard W. Barker, Jr., William H. Camp, and Clare M.
Hasler, all of whom are independent of Chiquita management, as the members of the
SLC.2

B. The Members of the Special Litigation Committee

1. Howard W. Barker, Jr.

Howard W. (“Skip”) Barker joined the Chiquita Board on September 21, 2007 as
an independent director, and has served as the Chair of the Board’s Audit Committee
since that time.

Barker graduated from Florida State University in 1972 with a B.S. in
Accounting. Upon graduation, Barker joined Peat, Marwick, Mitchell & Co., the
accounting firm that, in 1987, became KPMG LLP. Barker spent thirty years at Peat
Marwick and KPMG, and served in numerous positions of increasing responsibility at
the firm. In 1982, Barker became a partner at Peat Marwick, and spent three years in the
company’s Executive Education Program in New York, where he developed training
programs for clients. Barker then transferred to KPMG’s Stamford, Connecticut office,
where he worked primarily on audits and mergers and acquisitions, but also remained
involved in teaching and training KPMG employees. He retired from KPMG in 2002.

Since 2003, Barker has served on the boards of directors of (i) Medco Health
Solutions, Inc., a pharmacy benefit manager with the nation’s largest mail order
pharmacy operations, and (ii) priceline.com, Inc. (“Priceline”), a leading online travel
service. He is Chair of the Audit Committees of both boards, and also serves on the
Compensation Committee of the Medco board, and the Nominating and Corporate
Governance Committee of the Priceline board.

Barker is also a member of several professional societies, including the American
Institute of Certified Public Accountants, the Connecticut Society of Certified Public
Accountants, and the Florida Society of Certified Public Accountants.

Applying standards adopted by the Board that are consistent with New York Stock Exchange
criteria for independence, the Company has found Barker, Camp, and Hasler each to be an
“independent director.” See Chiquita Brands Int’l, Inc., Proxy Statement (Form Def 14-A) (Apr.
15, 2008).
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2. William H. Camp

William H. Camp joined the Chiquita Board on April 3, 2008 as an independent
director and has served as the Chair of the Board’s Compensation Committee since
November 2008.

In 1967, Camp enrolled at Danville Area Community College, in Danville,
Ilinois, but left after one year to join the United States Navy. Camp served in the Navy
for four years, and was honorably discharged in 1972. Following his discharge, Camp
returned to the Danville Area Community College and earned his Associate’s Degree in
1975. In 1977, Camp received a B.S. in Business Administration from the University of
Illinois, Champaign-Urbana. Upon graduation, Camp joined the A.E. Staley
Manufacturing Company, an oilseed and corn refiner headquartered in Decatur,
Illinois. In 1985, Archer Daniels-Midland Company, Inc., a leading agricultural
processor (“ADM"), bought a division of A.E. Staley.

Camp held various positions of increasing authority and responsibility during
his career at A.E. Staley and then at ADM. Some of the highlights are: from 1985 to
1990, he held responsibility for ADM’s North American Soybean Merchandising; from
1991 to 1999 he was Vice President of ADM’s Rail Transportation, with responsibility
for all of ADM’s rail transportation throughout North America, Canada, and Mexico,
President of the American River Transportation Company, and President of ADM
Trucking; from 1999 to 2000, he was President of ADM South America, with
responsibility for ADM’s operations in Brazil, Argentina, Bolivia, and Paraguay; from
2000 until 2002, he was President of ADM’s North American Oilseed Group; from 2002
until 2005, he was Senior Vice President of ADM’s Global Oilseeds, Cocoa, and Wheat
Milling, including ADM’s North American, South American, European, and Asian
operations; in 2005, he became the Executive Vice President of Global Processing; in
2007, he became the Executive Vice President — Asian Strategy, the position that he held
until his retirement from ADM in 2007.

Camp currently serves as Chairman and CEO of Accelegrow Technologies, Inc.,
a start-up located in West Point, Georgia. From 2006 to 2007, he served on the boards of
directors of (i) Wilmar International Limited, Singapore, a soybean and palm oil
manufacturer and trader in Asia, and (ii) Agricore United, Canada, an agricultural grain
cooperative.

3. Dr. Clare M. Hasler

Dr. Clare M. Hasler joined the Chiquita Board on October 11, 2005 as an
independent director, and has served on the Board’s Compensation Committee since
that time.
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Hasler enrolled at Central Michigan University in fall 1975 where she spent one-
and-a-half years. She transferred to St. Clair Community College for one semester.
Hasler then attended Michigan State University beginning in fall 1977 and received her
B.S. in Nutrition in 1981. In 1984, Hasler earned a masters degree in Nutrition from
Penn State University. She then obtained a dual Ph.D. in Environmental Toxicology
and Human Nutrition from Michigan State University in 1990.

After obtaining her dual Ph.D., Hasler served a two-year post-doctoral
fellowship at the National Cancer Institute in Bethesda, Maryland. In October 1992, she
became an Assistant Professor in the Department of Food Science and Human Nutrition
at the University of Illinois, Champaign-Urbana, and served in that position until 2003.
In 2003, Hasler received a Masters in Business Administration from the University of
Minois. Hasler then became the first Executive Director of the Robert Mondavi Institute
for Wine and Food Science (the “Mondavi Institute”) at the University of California,
Davis, the position that she currently holds. As Executive Director of the Mondavi
Institute, Hasler is responsible for programming and vision-development efforts, as
well as serving as the University’s primary liaison to the wine and food industries.
Hasler is an international authority on “functional foods,” which are foods or dietary
components that may provide a health benefit beyond basic nutrition.

In addition to her post at the Mondavi Institute, Hasler has performed outside
consulting work, primarily for scientific advisory boards. She is currently the Women's
Wellness Advisor for Nature Made Vitamins; serves on the Scientific Advisory Board of
Reliv International, Inc., a leading manufacturer of proprietary nutritional supplements;
serves on the Nutrition Committee of the Almond Board, an organization supervised by
the U.S. Department of Agriculture; serves on the Scientific Advisory Board of both the
Mushroom Council, a trade group funded by mushroom growers, and the Cranberry
Group, a cooperative of Ocean Spray and Wisconsin cranberry growers; and serves on
the board of the Journal of Medicinal Food and of several nutraceutical journals,
including the Journal of the American Nutraceutical Association.

Hasler is also a member of a number of professional societies, including the
American Association for Cancer Research, the American Association of Cereal
Chemists, the American Association for the Advancement of Science, the American
Nutraceutical Association, the American Society for Nutritional Sciences, and the
Institute of Food Technologists.

C. SLC Independence Review

Prior to conducting any substantive investigative work, the SLC and its counsel,
Fried Frank, engaged in a thorough review of the independence of each SLC member
with respect to the defendants named in the Amended Complaint. In conducting the
independence review, the SLC was guided by principles of New Jersey and Delaware
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law regarding the independence of special litigation committees. Accordingly, the SLC
and its counsel sought to determine whether its members were, “for any substantial
reason, incapable of making a decision with only the best interests of the corporation in
mind.” In re Oracle Corp. Deriv. Litig., 824 A.2d 917, 938 (Del. Ch. 2003) (emphasis in
original); see also In re PSE&G S’holder Litig., 801 A.2d 295, 314 (N.]. 2002) (“Directorial
independence ‘means that a director’s decision is based on the corporate merits of the
subject before the board rather than extraneous consideration or influence’”) (quoting
Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984)).3

The factors that the SLC considered in its independence review included: (i) the
SLC members’ involvement, if any, in the actions at issue in the Derivative Litigation;
(i) the SLC members’ financial interest, if any, in the actions at issue in the Derivative
Litigation; (iii) the SLC members’ professional and personal relationships, if any, with
the defendants in the Derivative Litigation; (iv) the SLC members’ mutual connections
with the defendants in the Derivative Litigation, if any, to institutions, businesses,
charitable organizations, or other entities; and (v) the judgments made by the SL.C
members, if any, about the veracity of the claims alleged in the Derivative Litigation.

The SLC and its counsel also considered any other factors that would “weigh on
the mind of a reasonable special litigation committee member . . . in a way that
generates an unacceptable risk of bias.” Oracle, 824 A.2d at 938-39 (“a director may be
compromised if he is beholden to an interested person. Beholden in this sense does not
mean just owing in the financial sense, it can also flow out of personal or other
relationships to the interested party”) (internal quotations and citations omitted).* To
explore these issues, Barker, Camp and Hasler separately met with SLC Counsel in mid-

3 As noted above, Chiquita is incorporated in New Jersey, and thus New Jersey law governs the
conduct of Chiquita’s directors and officers. See Int’l Ins. Co. v. Johns, 874 F.2d 1447, 1458 n.19
(11th Cir. 1989). However, New Jersey courts seek guidance from the Delaware courts, which are
preeminent in analyzing and interpreting corporate law. See, e.g., IBS Financial Corp. v. Seidman &
Assacs., L.L.C., 136 F.3d 940, 949-50 (3d Cir. 1998) (“When faced with novel issues of corporate
law, New Jersey courts have often looked to Delaware’s rich abundance of corporate law for
guidance”). New Jersey courts look to New York law as well. See Francis v. United Jersey Bank,
432 A.2d 814, 821 (N.]. 1981).

4 See also Beam v. Stewart, 845 A.2d 1040, 1051 (Del. 2004) (doubts about a director’s independence
may arise “because of financial ties, familial affinity, a particularly close or intimate personal or
business affinity”); Biondi v. Scrushy, 820 A.2d 1148, 1166 (Del. Ch. 2003) (finding that an SLC
lacked independence where the SLC Chajrman “publicly and prematurely issued statements
exculpating one of the key company insiders whose conduct [was] supposed to be impartially
investigated by the SLC”), aff'd, 847 A.2d 1121 (Del. 2004); Katell v. Morgan Stanley Group, Inc.,
1995 WL 376952, at *8 (Del. Ch. June 15, 1995) (“When a special committee’s members have no
personal interest in the disputed transactions, this Court scrutinizes the members’ relationship
with the interested directors”) (citation omitted).
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May to review each of their respective backgrounds, and to discuss their relationships
with current and former Company officers and directors.

1. Howard W. Barker, Jr.

Based upon Fried Frank’s review of Barker’s background, Fried Frank and
Barker jointly concluded that he was independent and financially disinterested from the
defendants in the Derivative Litigation. Specifically, Barker: (i) with one minor
exception discussed below, had no involvement in any of the actions at issue in the
Derivative Litigation; (ii) had no financial interest in the actions at issue in the
Derivative Litigation; (iii) had no professional or personal relationship with any of the
defendants; (iv) was not aware of any mutual connections to any institutions,
businesses, charitable organizations, or other entities with any of the defendants; and
(v) had made no pre-judgments about any of the claims alleged in the Derivative
Litigation.

Although Barker joined the Board after the Company had stopped making the
payments in Colombia, he is named as a defendant in the Amended Complaint. The
Amended Complaint does not actually mention Barker by name in any substantive
allegation, but the SLC inferred his inclusion as a defendant to relate to its claim that
certain severance decisions made by the Board following discovery of the Colombia
issue were improper, a claim that is subordinate to the primary claim, which is that the
payments in Colombia were a breach of duty.

The Amended Complaint alleges, in general, that the Board improperly granted
severance to Chiquita executives who were involved in making, or were aware of, the
payments to the FARC and AUC. See Am. Compl. § 119. The only severance decision
in which Barker participated was for defendant Robert Kistinger, which was made at
the October 25, 2007 Board meeting, the first meeting Barker attended as a Chiquita
director.s Based upon a review of the facts, Fried Frank and Barker concluded that,
given that the issue was decided at his first Board meeting and that he had no prior
experience with Chiquita’s Colombia issues, or with Kistinger, he could fairly and
impartially consider this claim. Nonetheless, out of an abundance of caution, Barker
recused himself from the SLC’s deliberation and decision-making with respect to this
claim.

In any event, the fact that Barker served on the Board at the time the challenged
action took place does not render him interested under the law. See Kaplan v. Wyatt, 499

5 With respect to Kistinger, the Amended Complaint also alleges that the Board improperly
allowed him to remain employed by the Company. See Am. Compl. ] 144. However, Kistinger
left the Company in March 2008, and thus, the SLC analyzed this claim as one relating to his
severance.
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A.2d 1184, 1189 (Del. 2005) (“The mere fact that a director was on the Board at the time
of the acts alleged in the complaint does not make the director interested or dependent
so as to infringe on his ability to exercise his independent business judgment of whether
to proceed with the litigation”); Kindt v. Lund, 2003 WL 21453879, at *3 (Del. Ch. May 30,
2003) (upholding the SLC’s independence even though one of its two members “was on
the board, approved the challenged transactions, and is a defendant” because that
member “had no financial interest in any of the transactions”); Katell, 1995 WL 376952,
at *7 (affirming the SLC’s independence notwithstanding the fact that its sole member
was “not only a defendant in this lawsuit, but is the very general partner who approved
the disputed transactions” because the undisputed facts demonstrated that the SLC
member had no financial interest in the underlying transaction).

The plaintiffs, in the Amended Complaint, allege that Barker lacks independence
for several additional reasons, none of which have merit. See Am. Compl. §9 137,
141(g).

First, the plaintiffs allege that Barker lacks independence because he “spent his
entire career as a ‘Big Six’ accountant,” and thus “he had an ingrained hostility toward
shareholder suits.” Am. Compl.  141(g). This conclusory allegation - that accountants
are inherently opposed to shareholder suits and thus cannot act independently - is

b unsupported by fact or law and makes no logical sense. See, e.g., Kaplan, 499 A.2d at
1189-90 (“ Allegations of natural bias not supported by tangible evidence of an interest
on the part of the Committee in the outcome of the litigation do not demonstrate a lack
of independence”).

Second, the plaintiffs claim further that Barker, who retired from KPMG in 2002,
would be reluctant to recommend that the Company sue his fellow directors because
“KPMG is the independent auditor of several companies on whose boards several of the
Chiquita Defendants currently serve.” Am. Compl. § 137. Courts routinely reject this
type of vague, unsupported and insubstantial argument as insufficient to raise a serious
question regarding independence. See, e.g., In re J.P. Morgan Chase & Co. S’holder Litig.,
906 A.2d 808, 822 (Del. Ch. 2005) (“the plaintiffs attempt to rely on a mere inference that
because a former executive of a major corporation owns a small percentage of the
corporation’s outstanding shares and that corporation does business with a national
bank, somehow that former executive could not act independently of the bank’s CEO as
a director of the bank. The allegations . . . are simply not enough”).

Third, the plaintiffs allege that Barker is a “close personal friend” of Aguirre, and
thus he may be disabled from vigorously investigating the defendants. Am. Compl.
137. The plaintiffs cite “media reports” as their source for this allegation, but do not
identify which “media reports,” and the SLC has not found any media reports that
would support this claim. Most significantly, however, Barker is not, in fact, a close
personal friend of Aguirre. Barker first met Aguirre when Barker joined the Chiquita




Case 0:08-md-01916-KAM  Document 202-4  Entered on FLSD Docket 02/25/2009 Page 16 of 269

Board in September 2007, one month before the first derivative action was filed. Barker
and Aguirre have never socialized outside of Board-related events. Moreover, the
plaintiffs fail to explain how a friendship with Aguirre would preclude Barker from
independently investigating the claims alleged against all defendants. Finally, even if
true, “[a]llegations of mere personal friendship . . . standing alone [ ] are insufficient to
raise a reasonable doubt about a director’s independence.” Beam, 845 A.2d at 1050
(citation omitted).

Fourth, the plaintiffs allege that Barker lacks independence because defendant
and former Chiquita director Gregory C. Thomas, who served as a director from
November 2000 to March 2002, also worked at KPMG at one time. See Am. Compl.
137 n.8. Thomas worked at KPMG (then Peat, Marwick, Mitchell & Co.) from 1969 to
1977, reaching the level of senior manager. Barker joined KPMG in 1972, but did not
know Thomas at KPMG, and in fact, has never met Thomas. The plaintiffs fail to
explain how Barker’s independence would be compromised by the fact that he and
Thomas once worked for the same large accounting firm. This allegation is not enough
to raise a serious question about Barker’s impartiality. See Kaplan, 499 A.2d at 1189
(finding that a party challenging an SLC member’s independence must show that the
factor allegedly affecting independence was “such an influence on [the SLC member] or
the Committee that [it] prevented them from basing their decisions on the corporate
merits of the issues”); see also Oracle, 824 A.2d at 938.

Fifth, the plaintiffs allege that Barker lacks independence because both he and
defendant Robert Kistinger are past and current members of the American Institute of
Certified Public Accountants (“AICPA”). See Am. Compl. § 137, n.8. As an initial
matter, Barker had never met Kistinger until Kistinger was interviewed by the SLC on
November 11, 2008. More fundamentally, AICPA is a national, professional
organization for Certified Public Accountants, much like the American Bar Association
is a national, professional organization for lawyers. According to its website, AICPA
currently has over 338,000 members. Thus, the plaintiffs are, in essence, asserting that
an SLC member cannot be independent if he or she is part of the same profession as one
of the defendants. This is illogical, impractical, and unsupported by law.

2. William H. Camp

Based upon Fried Frank’s review of Camp’s background, Fried Frank and Camp
jointly concluded that he was independent and financially disinterested from the
defendants in the Derivative Litigation. Specifically, Camp, who joined the Board on
April 3, 2008, months after the Derivative Litigation was filed: (i) had no involvement
in any of the actions at issue in the Derivative Litigation; (ii) had no financial interest in
the actions at issue in the Derivative Litigation; (iii) had no professional or personal
relationship with any of the defendants; (iv) was not aware of any mutual connections
to any institutions, businesses, charitable organizations, or other entities with any of the

10
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defendants; and (v) had made no judgments about any of the claims alleged in the
Derivative Litigation. This conclusion is consistent with the Amended Complaint, as
the plaintiffs made no allegation that Camp lacks independence for any reason.

3. Dr. Clare M. Hasler

Based upon Fried Frank’s review of Hasler’s background, Fried Frank and
Hasler jointly concluded that she was independent and financially disinterested from
the defendants in the Derivative Litigation. Specifically, Hasler: (i) with two minor
exceptions discussed below, had no involvement in any of the actions at issue in the
Derivative Litigation; (ii) had no financial interest in the actions at issue in the
Derivative Litigation; (iii) had no professional or personal relationship with any of the
defendants; (iv) was not aware of any mutual connections to any institutions,
businesses, charitable organizations, or other entities with any of the defendants (other
than the nominal defendant, Chiquita, as discussed below); and (v) had made no pre-
judgments about any of the claims alleged in the Derivative Litigation.

The SLC identified two potential issues concerning Hasler’s independence,
which Fried Frank and Hasler concluded did not adversely affect her ability to serve on
the SLC.

First, the Amended Complaint alleges two claims, in general, which apply to
Hasler based on the timing of her service on the Board. Those claims are based on
Hasler’s role in approving (i) the Company’s entering into the plea agreement in March
2007, and (ii) the severance arrangements of Robert Olson and Robert Kistinger in 2006
and 2007, respectively, and the compensation of Fernando Aguirre in 2006 and 2007.
Am. Compl. 9 118, 141(d). Because Hasler was not on the Board when any of the
payments in Colombia were made, Fried Frank and Hasler concluded that she could
fairly and impartially consider these claims. Moreover, as discussed above, the fact that
Hasler served on the Board at the time these actions were taken does not render her
interested under the law. See Kaplan, 499 A.2d at 1189; Kindt, 2003 WL 21453879, at *3;
Katell, 1995 WL 376952, at *7. Nonetheless, out of an abundance of caution, Hasler
recused herself from the SL.C’s deliberation and decision-making with respect to these
claims as to all the defendants.

Second, the SLC and its counsel carefully considered the relationship between
Chiquita, and its subsidiary Fresh Express, and UC Davis, where Hasler is the Executive
Director of the Mondavi Institute within the College of Agricultural and Environmental
Sciences (the “CAES”). In particular, the SLC examined certain charitable contributions
made by Chiquita and Fresh Express to the CAES, which Hasler identified during her
initial independence review conducted by Fried Frank before the Amended Complaint
was filed. In order to gather additional information regarding this issue, counsel for the
SLC interviewed the following witnesses: (i) Jim Lugg, Executive Vice President of

11
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Global Food Safety at Chiquita, (ii) Melissa Haworth, Director of Major Gifts at UC
Davis, and (iii) Tanios Viviani, former President of Fresh Express and currently the
President of Global Innovation and Emerging Markets and Chief Marketing Officer at
Chiquita. In addition, SLC Counsel requested and received documents relating to the
contributions from both Chiquita and UC Davis. The following is a summary of the
facts related to the contributions.

History of Contributions. Between 1970 and June 2005, Chiquita made two gifts to
UC Davis - $1,000 in October 1992, and $17,650 in August 2003. Hasler did not become
affiliated with UC Davis until she became the Executive Director of the Mondavi
Institute in February 2004. In June 2005, Chiquita acquired Fresh Express, Inc.,
including its subsidiary, Trans-Fresh. At the time, Fresh Express and Trans-Fresh had a
long history of making contributions to fund agricultural research at UC Davis.
Between 1970 and 2005, Fresh Express and Trans-Fresh had contributed $167,466 to UC
Davis for research. According to Lugg, who worked for Trans-Fresh beginning in the
late 1960s, and was involved in making the contributions, most of the contributions
made to UC Davis at that time were so-called quid pro quo gifts, common in the
agricultural gifting community, targeted at specific research areas in the hopes of
employing the recipients upon graduation. Atleast six current employees came to
Fresh Express as the result of such programs.

Fresh Express Scholarship Fund. Following Chiquita’s acquisition of Fresh Express,
Haworth, Director of Major Gifts at UC Davis, contacted Fresh Express in the hope that
it would continue to contribute to the college’s programs. During 2006, Lugg and
Viviani had several conversations about continuing Fresh Express’s connection with UC
Davis. They believed that Fresh Express should continue to make contributions and
further its relationship with UC Davis, but shift those contributions away from narrow
research grants in favor of unrestricted scholarship grants, in order to facilitate an
increase in highly qualified food scientists, and thus strengthen the industry as a whole.

In June 2006, Fresh Express executives, including Viviani and Lugg, visited UC
Davis. While recollections vary slightly as to the extent of Hasler’s participation in this
meeting, all agreed that her role was minimal. In December 2006, Dean of the CAES
Neal Van Alfen and Haworth met with Fresh Express executives at Fresh Express’s
offices. Hasler was not involved in planning, and was not present at, this meeting.
Ultimately, in January 2007 and February 2008, the Chiquita Brands International
Foundation made two $25,000 contributions to UC Davis to establish the Fresh Express
Graduate Student Fund.

Viviani had complete autonomy to make the gifts (no one else at Chiquita
approved or ratified the gift). Viviani did not contact Hasler regarding the decision to
contribute to the scholarship fund, nor did Viviani contact her to inform her that the
donations had been made. The decision regarding which student(s) will receive the

12
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scholarship funds will be made solely by the Graduate Group at UC Davis, a committee
that acts independently from Department Chairs and selects students based on need
and merit. Hasler does not have any involvement in, or influence over, the Graduate
Group. Hasler did not, and does not, receive any direct benefit from these donations. ¢

To put these contributions in perspective, UC Davis defines “major gifts” as no
less than $25,000. Over $100 million in private funds were donated to UC Davis in the
2007 fiscal year (July 2006 to June 2007) and approximately $200 million more was
donated in the 2008 fiscal year (July 2007 to June 2008). In the 2008 fiscal year, at least
2,012 different entities made philanthropic donations to the CAES. Thus, the Fresh
Express grants amount to a de minimis amount of the CAES’s overall corporate
donations.

Similarly, the gifts represented a small fraction of Chiquita’s overall giving. In
2007, the Chiquita Brands International Foundation gave $380,091 in donations to
various educational and charitable institutions, including at least fifteen universities. In
2006 and 2007, Chiquita made annual charitable contributions of approximately $1.3
million, and additional in-kind contributions of rejected produce. For example, Fresh
Express recently donated $200,000 to Hartnell College, a California agricultural school,
to help build a new wing of the school dedicated to agricultural study.

E. coli Research Grants. InJanuary 2007, prompted by a recent E. coli outbreak in
spinach, Fresh Express announced that it would provide up to $2 million for
multidisciplinary research to help the fresh-cut produce industry avoid future E. coli
outbreaks. In April 2007, Fresh Express awarded $2 million to fund nine separate
research projects designed to further the understanding of contamination by E. coli in
lettuce and leafy greens. The projects were chosen by an independent and voluntary
panel of scientific advisors from a total field of sixty-five proposals. All proposals were
required to address one or more areas of needed research identified by the panel. One
of the proposals selected by the panel of scientific advisors, out of the sixty-five
applications, came from a research team at the Western Institute for Food Safety and
Security at UC Davis. Hasler played no role in making this decision and had no
influence over the independent panel. Hasler does not benefit from this grant in any
way.

SLC Conclusion. On June 24, 2008, the SLC held a telephonic meeting to, among
other things, review the facts relating to these contributions and consider Hasler’s
independence; Hasler did not participate. At the conclusion of this meeting, SLC

6 The plaintiffs allege that director defendant Robert Fisher personally visited the Mondavi
Institute and donated $25,000 on behalf of Chiquita to provide financial support to graduate
students. See Am. Compl. § 137. This did not happen. In fact, Fisher was not involved in any
way in establishing the Fresh Express Graduate Student Fund.
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members Barker and Camp determined that Chiquita’s contributions to UC Davis did
not affect Hasler’s ability to fairly and impartially consider the claims asserted in the
Amended Complaint given (i) the nominal amount of the contributions, both from the
perspective of Chiquita and UC Davis, (ii) Hasler’s lack of involvement in soliciting the
contributions, (iii) Hasler’s lack of involvement in approving the contributions, (iv) that
Hasler does not benefit directly from the contributions, (v) that future contributions will
not be impacted by the outcome of the Derivative Litigation, and (vi) that Hasler
believed that the donations would have no affect on her ability to fairly and impartially
consider the claims against the defendants.

This conclusion is consistent with special litigation committee independence case
law. For example, in Oracle, 824 A.2d at 947-48, in denying the SLC’s motion to dismiss
the case, the court determined that a material issue of disputed fact existed as to
whether the SLC members were independent due, in part, to the significant ties to
Stanford University that two of the defendants and the two SLC members shared. At
the time, both SLC members were professors at Stanford, and two of the defendants
were significant donors. Id. One defendant director received his undergraduate and
graduate degrees from Stanford (and was a student of one SLC member), and had
donated over $14 million to Stanford through his foundation and personal funds,
$50,000 of which was donated in appreciation for a speech made by one of the SLC
members at the defendant director’s request. Id. at 931-32. The second defendant, Larry
Ellison, Oracle’s CEO, had donated almost $10 million to Stanford through the Ellison
Medical Foundation. Id. at 932. At the time the litigation was pending, Ellison was
reportedly considering donating $150 million or more to create the “Ellison Scholars
Program” at Stanford. Id. at 933.

Because the two members of the SLC were both professors at Stanford, the Court
found that the connections between the SL.C members and the defendants, viewed
together, “would weigh on the mind of a reasonable special litigation committee
member . . . in a way that generates an unacceptable risk of bias.” Id. at 947; see also
Lewis v. Fuqua, 502 A.2d 962, 967 (Del. Ch. 1985) (independence of single member SLC
was questionable given that he was the President of Duke University, which had
recently received $10 million from the primary defendant director, who was also a
Trustee of the University).

The web of relationships that created doubts as to the independence of the SLC
members in Oracle do not bear any meaningful resemblance to those presented here: in
Oracle, the amounts of the donations were significantly larger, they were made directly
by the individual defendants (not the nominal defendant, as here), and, atleast in one
instance, were specifically tied to a speech given by one of the SLC members. In
addition, both the defendants and the SLC members had significant institutional ties (to
Stanford), which do not exist here. See, e.g., In re ].P. Morgan Chase & Co. S'holder Litig.,
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906 A.2d at 822-23 (rejecting challenge to the independence of two directors who were
the President and a trustee of the American Museum of Natural History, because
plaintiffs “never state how JPMC's contributions [to the museum] could, or did, affect
the decision-making process of the [directors],” and in fact did not “even go so far as to
indicate what percentage of the museum’s overall contributions are made by [the

corporation]”).

Finally, the Amended Complaint alleges that Hasler, like Barker, is also a close
personal friend of Aguirre. See Am. Compl. §137. There isno evidence to support this
claim. Like Barker, Hasler met Aguirre when she joined the Chiquita Board in October
2005 and does not socialize with Aguirre outside of Board-related events. Further, as
noted above, even if true, allegations of mere personal friendship are insufficient to
raise a reasonable doubt about a director’s independence. See Beam, 845 A.2d at 1050
(citation omitted).

D. SL.C Compensation

As approved by Chiquita’s Compensation Committee, each of the SLC members
is being compensated as follows in connection with their service on the SLC: (i) a $3,000
per month fee; (ii) a $1,000 in-person meeting fee; and (iii) a $500 telephonic meeting
fee. This compensation was determined following a review of compensation paid to
special litigation committee members at comparable companies.

E. Retention of Counsel

After interviewing several law firms, on May 5, 2008, the SLC retained Fried
Frank as counsel in connection with its investigation of the claims alleged in the
Amended Complaint. Fried Frank had no prior attorney-client relationship with any of
the individual defendants or with any of the members of the SLC. With one minor
exception, Fried Frank had no prior attorney-client relationship with Chiquita. Fried
Frank’s representation of Chiquita ended in the mid-1990s; was handled by a partner
who is no longer with the firm; and had nothing to do with Chiquita’s Colombian
operations.
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II1. SLC INVESTIGATIVE WORK PLAN

A. Overview

The SLC, with the assistance of SLC Counsel, conducted a detailed and thorough
factual and legal investigation in order to determine whether it is in the best interests of
the Company and its shareholders to pursue, settle, or dismiss any or all of the claims
asserted in the Amended Complaint. The SLC members have been involved in every
aspect of planning and executing the investigation. At the outset of the investigation,
the SLC reviewed and authorized a plan of investigation for SLC Counsel. SLC Counsel
conducted seventy interviews of fifty-three individuals, and one or more SLC members
participated in a significant number of these interviews, including the interviews of,
among others, (i) former and current executives of the Company, (ii) former and current
directors of the Company, and (iii) other former and current Company employees, both
from the Company’s U.S. and Colombian operations.

In addition, SLC Counsel reviewed approximately 750,000 pages of documents,
and the SLC members themselves have reviewed a substantial number of pertinent
documents. The SLC members also received summaries of each of the interviews
conducted by SLC Counsel, regardless of whether an SLC member participated. SLC
Counsel performed a substantial amount of legal research and analysis, the results of
which were considered by the SLC periodically throughout the investigation. The SLC
held nine formal meetings during the course of its investigation, and held additional
informal conference calls during which issues raised throughout the investigation were
discussed. The investigation was directed by the SLC members in all respects.

B. Meetings with Company and Audit Committee Counsel

At the outset of its investigation, SLC Counsel met with current and former
counsel to the Company and the Audit Committee, including attorneys from Kirkland
& Ellis LLP (“K&E”), Covington & Burling LLP (“Covington”), and Kirkpatrick &
Lockhart Preston Gates Ellis LLP (“K&L Gates”). The purpose of these meetings was to
enable the SLC to benefit from the knowledge and experience of these firms in dealing
with many of the events and issues relating to the Amended Complaint and to identify
the universe of potentially relevant documents. Given the substantial amount of
overlap between the allegations in the Amended Complaint and the investigation
conducted by DOJ, the SLC determined that it would be in the best interests of the
Company’s shareholders to avoid duplication and draw upon those materials to the
extent practical and appropriate.
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C. Documents Reviewed

Based on its document requests, the SLC requested and received (or was

permitted to review) over 750,000 pages of documentary evidence from the Company,
outside counsel to the Company and Audit Committee, the Company’s former outside
auditor, Ernst & Young (“E&Y”), and the individual defendants.

. By category, the documents reviewed by the SL.C and its counsel include:

MmutesofC qulta's Board,Audlt Comm1ttee, Compensatlon Commlttee, ahd 7
Nominating and Governance Committee meetings from 1990 to 2007.

N

Talking points and agendas for Board and Audit Committee meetings.

w

Foreign Corrupt Practices Act reports reviewed by the Audit Committee and the
Board from 1990 through 2007.

E&Y reports, presentations, memoranda, and management letters.

o

KPMG reports, presentations, and memoranda.

Certain publicly-available information, including SEC filings and news media
reports.

Over 50,000 documents gathered and produced to DOJ during its investigation
from 2003 through 2007 in response to informal requests and subpoenas.”

E-mails, memoranda, and handwritten notes produced by current and former
directors, including notes taken at Board and Audit Committee meetings.

Chiquita’s correspondence with DOJ, the U.S. Attorney’s Office, and the SEC
regarding the investigation.

10.

Internal audit reports and memoranda.

11.

Correspondence, memoranda, and internal documents relating to the Company’s
Colombian operations.

12.

Reports and memoranda created by certain outside consultants to the Company
and the Audit Committee.

13.

Debriefs of the grand jury testimony given by Chiquita directors and personnel in
connection with the DOJ investigation.

14.

Deloitte Touche Tohmatsu reports, presentations, and memoranda.

15.

Accounting documents regarding the acquisition of Atlanta and the sale of
Banadex.

During the course of the DOJ investigation, DOJ requested from the Company all documents
relating to the guerrilla and paramilitary payments, which the Company produced. SLC Counsel
reviewed the DOJ subpoenas (and voluntary requests), and the Company’s responses, and
believes that the Company’s responses were thorough and complete, and therefore did not
believe it necessary to request additional documents on this issue.
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16.

Deposition transcripts from the SEC investigation of the Company that began in
1998 and lasted until October 2001.

D. Interviews

At a meeting on July 28, 2008, based upon a preliminary review of pertinent

documents and the recommendation of SLC Counsel, the SLC determined which
witnesses to interview to advance the purposes of the investigation. The SLC directed
its counsel to seek interviews with fifty-six individuals, including the twenty-six
defendants and thirty non-defendants, whom it believed had relevant knowledge of the
underlying facts, with the understanding that the list might be modified as new facts
were learned and the investigation proceeded. The SLC and its counsel conducted
interviews of the following defendants, all of whom are or were employed by or
affiliated with Chiquita, between September 2008 and January 2009:8

Fernando Aguirre Chairman, Chiquita May 2004 - present

Director, CEO, Chiquita January 2004 - present

Morten Arntzen Director, Audit Committee Member, | March 2002 ~ May 2008

Chiquita

Jeffrey Benjamin Director, Audit and Compensation | March 2002 - February 2007

Committee Member, Chiquita

John Braukman III | SVP and CFO, Chiquita August 2004 - June 2005

Robert Fisher COO, Chiquita March 2002 - October 2002
Director, Chiquita March 2002 - present

Cyrus Freidheim | Chairman, Chiquita March 2002 - May 2004
CEQ, Chiquita March 2002 - January 2004

Clare Hasler Director, Chiquita October 2005 - present
Compensation Committee Member, | November 2005 - present
Chiquita
Special Litigation Committee April 2008 ~ present
Member, Chiquita

Roderick Hills Director, Audit Committee Member, | March 2002 - May 2007
Chiquita

The SLC initially considered interviewing SLC member Barker, who is also a defendant, but
ultimately decided that such interview would not be necessary. Because he only joined the Board
on September 24, 2007, the only relevant event about which Barker could conceivably have
knowledge is the decision to grant a severance award to Robert Kistinger at a Board meeting on
October 25, 2007 (his first Board meeting as Chiquita director). As noted above, out of an
abundance of caution, Barker recused himself from deliberations and decision-making on the
severance issue as to Kistinger.
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December 2002 - present

Compensation Committee Member,
Chiquita

December 2002 - 2004

Audit Committee Member, Chiquita

2004 - present

Robert Kistinger

Various financial/operations 1980 -~ 1989
positions, Chiquita

Executive VP, Operations, Tropical | 1989 - 1994
Products Div., Chiquita

Senior Executive VP, Banana Group, | 1994 - 1997

Chiquita

President and COO, Fresh Group,
Chiquita

1997 - March 2008

Warren Ligan VP of Tax, Chiquita 1992 - May 1998
CFO, Chiquita May 1998 - September 2000
Carl Lindner CEO and Chairman, Chiquita 1984 - August 2001
Chairman, Chiquita August 2001 - March 2002
Director, Chiquita March 2002 - May 2002
Keith Lindner President and COO, Chiquita 1981 - March 1997
Vice Chairman, Chiquita March 1997 - March 2002
Rohit Manocha Director, Audit Committee Member, | January 2001 - March 2002
Chiquita
Robert Olson VP and General Counsel, Chiquita | August 1995 - August 2006
James Riley SVP and CFO, Chiquita January 2001 - August 2004
Fred Runk CFQO, Director, Chiquita 1984 - 1989

Director, Chiquita

1984 — March 2002

Jaime Serra

Director, Compensation Committee
Member, Chiquita

January 2003 - present

Steven Stanbrook | Director, Chiquita December 2002 - present
Audit Committee Member, Chiquita | April 2003 ~ June 2005
Compensation Committee Member, | April 2003 - November
Chiquita 2008

Gregory Thomas Director, Audit Committee Member, | November 2000 - March
Chiquita 2002

William Tsacalis Director, Financial Control, January 1980 - January 1983
Chiquita
Assistant Controller, Chiquita January 1983 - July 1984
Controller, Chiquita July 1984 — April 1987

VP, Financial Administration &
Operations Control, Chiquita

April 1987 - May 1989
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May 1989 - 2005

VP, Finance & Treasurer, Chiquita

2005 - November 2007

VP, Finance & Enterprise Risk
Management, Chiquita

November 2007 - January
2008

William Verity

Director, Audit Committee Member,
Chiquita

May 1994 - March 2002

Steven Warshaw

Director of Corporate Planning,
Chiquita

1985 - 1990

CAOQO and CFO, Chiquita

1990 - March 1997

President and COQO, Chiquita

March 1997 - August 2001

CEQO, Chiquita

August 2001 - March 2002

Director, Chiquita

1997 - March 2002

Jeffrey Zalla

Responsibility Officer, Chiquita

Various positions, Chiquita 1990 - 2000
VP and Corporate Responsibility 2000 - 2003
Officer, Chiquita

VP, Treasurer and Corporate 2003 - 2005

SVP and CFO, Chiquita

2005 - present

The SLC also conducted interviews of the following non-defendants between
September 2008 and January 2009.° A brief description of each individual’s position at
the Company or role in the events at issue (and period in which they served, where
appropriate) is detailed below:

[Banadex [Redacted]

Employee #10]" | [Redacted] November 2001 - June 2004
[Redacted] June 2004 - present

[Banadex [Redacted] March 1992 - October 1999

Employee #3]

9 This list does not include individuals interviewed by the SLC in connection with its

independence review, described above.

The names of certain people have been redacted in the publicly-filed version of this Report. The

redactions have been made based on the SLC’s understanding that the publication of the names
of these individuals, and the description of their roles, could pose serious risks to their safety and
the safety of members of their families. Anunredacted version of the Report is being filed with

the Court.
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[Banadex
Employee #5] 1999 :
[Redacted] November 1999 - June 2004
[Redacted] June 2004 - present
[Banadex [Redacted] 1990 - June 2004
Employee #2] [Redacted] June 2004 - present
Jack Devine QOutside consultant, The Arkin Group N/A
Dennis Doyle In-house counsel, Chiquita 1984 - 1987
VP and COQ, Banana Group, 1987 - 1989
Chiquita
Chiquita President, Far East, Middle | 1989 - 2002
East, Australia & Asia Region,
Chiquita
SVP, Regulatory Affairs, Chiquita 2002 - 2003
Outside consultant 2003 - present
[Banadex [Redacted] 1977 - 1997
Employee #4] [Redacted] 1997 - present
Ronald Independent outside consultant N/A
Goldstock
Jennifer Qutside consultant, KPMG LLP N/A
Hammond
Audrey Harris | Outside counsel, Kirkland & Ellis N/A
LLP
David Hills Senior Counsel and Assistant 1991 - July 2001
General Counsel, Chiquita
Barbara Paralegal, Chiquita 1988 - 1992
Howland
Administrator, Corporate Secretary’s | 1992 - 1998
Office, Chiquita
Assistant Corporate Secretary, 1998 - present
Chiquita
[Banadex [Redacted] 1980 - 1989
Employee #1]  ITRadacted] 1989 - February 2000
[Redacted] February 2001 - present
Michael Kesner | Outside consultant, Deloitte Touche N/A
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Tohmatsu
Steven Kreps Internal Audit, Chiquita January 1991 - September
1991
Manager, Management Reporting, October 1991 - March 1996
Chiquita
Director, Financial Controls, April 1996 - September 1998
Chiquita
Director, Finance & Operations October 1998 - January 2000
Control, Chiquita
Director, Internal Audit, Chiquita January 2000 - June 2000
VP, Internal Audit, Chiquita June 2000 - August 2006
Elliott Leary Outside consultant, KPMG LLP N/A
Jetfrey Maletta Outside counsel, K&L Gates N/A
[Chiquita [Redacted] 1994 - 1996
Employee #3] [Redacted] 1996 - December 2001
[Redacted] December 2001 - July 2006
[Redacted] July 2006 - December 2007
[Redacted] December 2007 - present
[Chiquita [Redacted] 1975 - 1978
Employee #2] [ [Redacted] 1978 - 1980
[Redacted] 1980 - 1984
[Redacted] May 1975 - June 1987
[Redacted] July 1987- June 1989
[Redacted] July 1989 - January 2003
[Redacted] January 2003 - January 2006
Edwin Pisani Auditor, Ernst & Young N/A
[Chiquita [Redacted] 1992 - present
Lawvyer]
Christopher Auditor, Ernst & Young N/A
Reid
Indra Rivera Internal Audit, Chiquita March 2002 - November
2007
Thomas Auditor, Ernst & Young N/A
Schoenbaechler
Jorge Solergibert | Assistant General Counsel, Chiquita | 1990 - present
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y_«, GAGEMENT WITH CHIQU
James SVP and Chief Compliance Officer, April 2006 - August 2006
Thompson Chiquita

General Counsel, Chiquita August 2006 - present
Robert Thomas | Senior Counsel, Chiquita 1988 - December 2000
Dick Outside counsel, K&L Gates N/A
Thornburgh
Laurence Outside counsel, Kirkland & Ellis N/A
Urgenson LLP

The SLC interviewed Aguirre, Arntzen, Benjamin, Fisher, Harris, Roderick Hills,
Kreps, Kistinger, Maletta, Olson, Thompson, and Stanbrook on more than one occasion.
Hills and Olson have each been interviewed on four separate occasions.

Of the original interviews authorized by the SL.C, only one individual has
refused the SLC’s request to be interviewed, namely, Wilfred “Bud” White, who served
as Chiquita’s Vice President of Internal Audit from 1988 until 1997. Three other
witnesses were unavailable to the SLC. The SLC was unable to interview [Chiquita
Employee #1] who passed away in November 2008 before he could be interviewed.
The SLC was likewise unable to interview [Chiquita Employee #1’s assistant], who
passed away in April 2007. Finally, the SLC was unable to interview defendant Oliver
Waddell, who served as a Chiquita director and member of the Audit Committee from
1994 to March 2002, due to a debilitating mental illness that has been documented by
Waddell's physician and attorney.

While the SLC has reason to believe these individuals may have had information
relevant to its investigation, the SLC believes this information would be largely
cumulative or corroborative of information provided by other witnesses, and thus does
not believe that the unavailability of these witnesses has materially affected its ability to
gather the facts necessary to conduct its investigation or reach its conclusions.

In addition, the SLC directed its counsel to seek interviews of certain current and
former DOJ personnel that it believed might have information relevant to its
investigation. To that end, the SLC followed the procedures set forth at 28 CF.R. §§
16.22, 16.24 and 16.26 to seek information from DOJ personnel relevant to their
professional and employment responsibilities. In accord with those procedures, the
SLC filed a written request with DOJ (a “Touhy request”), dated July 31, 2008, seeking
the interviews of the following current and former DOJ officials:
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Michael Chertoff Former Assistant Attorney General,
Criminal Division

Larry Thompson Former Deputy Attorney General

Alice Fisher Former Deputy Assistant Attorney
General, Criminal Division

Jonathan Malis Assistant U.S. Attorney, District of
Columbia

Michael Taxay v Former Trial Attorney in the
Counterterrorism Section, Criminal
Division

DOJ denied this request on September 25, 2008. The SLC appealed the denial by
letter dated November 28, 2008, narrowed the scope of its request to Chertoff and
Thompson, and provided DOJ with certain supplemental information on January 15,
2009. At this time, the SLC’s appeal is pending.

Nonetheless, while the SLC believes the interviews of Chertoff and Thompson
would be useful, the SLC does not believe that its inability to interview these
individuals has materially affected its ability to gather the facts necessary to conduct its
investigation or reach its conclusions. This is due to the extensive documentary and
testimonial evidence received and reviewed by the SLC regarding the defendants’
contacts with DOJ and the substantial testimonial and documentary evidence of what
transpired at the April 24, 2003 and August 26, 2003 meetings between DOJ and
Company representatives. Indeed, given this evidence (and as detailed below), the SLC
believes that there is no material dispute about what occurred or was said at these
meetings. In the event that the SLC’s Touhy request is granted after this report is filed
with the Court, the SLC will seek to complete those interviews as promptly as possible
and determine what, if any, impact they have on its conclusions.

E. The SLC’s Good Faith Attempts to Cooperate with Lead Counsel

The SLC also made a good faith effort to cooperate and obtain input from Lead
Counsel in this action. To that end, counsel for the SLC met with court-appointed Lead
Counsel ~ Cohen Placitella & Roth, P.C.; Coughlin Stoia Geller Rudman & Robbins LLP;
and Rigrodsky & Long, P.A. (collectively, “Lead Counsel”) - on three separate
occasions.l® The SLC members also met directly with Lead Counsel.

10 The firm of Rigrodsky & Long, P.A. was not appointed Lead Counsel in this action. However, at
the request of the Cohen Placitella firm, the SLC agreed to allow Rigrodsky & Long to participate
in the process on an equal footing with the other firms.
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On September 22, 2008, counsel for the SLC met with Lead Counsel to provide an
update on the status of the SLC’s investigation and to receive input regarding Lead
Counsel’s view of the scope of the SLC’s investigation and the basis for the claims set
forth in the Amended Complaint. Lead Counsel advised that its claims were based
solely on matters appearing in the public record and that it did not have any non-public
documents on which it was relying that might assist the SLC in its investigation. To
date, Lead Counsel has not provided the SLC with any factual information relating to
the allegations contained in the Amended Complaint.

Pursuant to a cooperation agreement, on October 31 and November 17, 2008,
counsel for the SLC again met with Lead Counsel (in-person and telephonically,
respectively) to provide an update on the SLC’s investigation and receive input from
Lead Counsel regarding the scope of its investigation. During these meetings, counsel
for the SLC provided Lead Counsel with an oral summary of the list of witnesses that
the SLC intended to interview, the groups of documents requested and reviewed by the
SLC, the SLC’s understanding and analytical approach to the claims alleged in the
Amended Complaint, and a detailed summary of the facts adduced to date regarding
those claims. At both meetings, counsel for the SLC requested Lead Counsel’s view
regarding potential additional areas of inquiry on which the SLC should focus, and at
both meetings Lead Counsel stated that it appeared that the scope of the SLC’s inquiry

S was appropriate and did not recommend that the SLC take any additional investigative

steps.

Between December 5 and December 19, 2008, pursuant to a confidentiality
agreement, the SLC allowed Lead Counsel to review certain documents collected and
reviewed by the SLC, including a selection of:

| DOCUMENTS SHARED WITH LEAD
Minutes, agendas and presentation materials from Chiquita’s Board, Audit
Committee, Compensation Committee, and Nominating and Governance
Committee meetings from 1990 to 2007.

2. | FCPA reporting materials.

3. | Accounting materials.

4. | Documents used by the SLC during its witness interviews.

5. | Materials from the SEC investigation of the Company conducted between 1998 and
2001.

6. | Materials submitted to DOJ during the course of the investigation that resulted in

the Company’s 2007 guilty plea.

Attorneys from each of the three firms comprising Lead Counsel engaged in
review of those documents over the course of approximately seven days. Following
this review, on December 22, 2008, Lead Counsel and counsel for the SLC participated
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in a conference call, during which counsel for the SLC provided an update on the status -
of the SLC’s investigation.

On January 13, 2009, the members of the SLC (along with SLC Counsel) met with
Lead Counsel. At that time, among other things, the SLC requested that Lead Counsel
provide them with their view of the claims alleged in the Amended Complaint, and the
scope of the inquiry conducted by the SLC. Lead Counsel informed the SLC that, based
on the information they had been provided, it appeared that the SLC’s investigation
covered all of the issues and topics addressed by the Amended Complaint.

F. SLC Meetings

As noted above, in total, during the course of its investigation, the SLC met
formally nine times, either in person or telephonically.11 During those meetings, the
SLC, with the aid of SLC Counsel, among other things, planned the scope of its
investigation, reviewed pertinent documents and legal memoranda, reviewed the
results of its investigation on an ongoing basis, planned additional investigative steps
needed, and deliberated as to what course of action was in the best interests of the
Company with respect to the claims made in the Amended Complaint.

Two of these meetings (one of which lasted two days) were dedicated, in whole
or in substantial part, to deliberations as to what course of action to take with respect to
the various claims. During these meetings, the SLC members deliberated for over
fifteen hours (the “Deliberation Meetings”). Following the first of the Deliberation
Meetings, which took place on January 13 and 14, the SLC directed its counsel to obtain
further information regarding the communications between DOJ and the Company
during the December 2003 and January 2004 time period. As a result, SLC Counsel
conducted five additional interviews, each attended by one or more of the SL.C
members. After this additional work was completed, the SLC met again telephonically
on January 30 to complete its deliberations. The results of the SLC’s factual findings
and deliberations are detailed below.

11 The SL.C members reside in geographically disparate Iocations. Camp resides in Decatur, Illinois,

Barker resides in Coral Gables, Florida, and Hasler resides in Woodland, California.
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Iv. FACTUAL FINDINGS

A. The Formation of Banadex and the
Early Security Situation in Colombia

The Company. Chiquita Brands International, Inc. (“Chiquita” or the
“Company”) is a leading producer of bananas, tropical fruit, and other value-added
produce. The Company was founded in 1899, as the United Fruit Company, following
the merger of the Boston Fruit Company and a banana and railroad enterprise that
owned large plantations in Central America and Colombia. Until the mid-1960s, United
Fruit's Colombian operations were located exclusively in the city of Santa Marta (in the
Magdalena department) but, beginning in 1966, it began operating out of the Uraba
region in the city of Turbo (in the Antioquia department) as well.1? In March of 1989,
ninety years after it first began operating in Colombia, the Company - then called
United Brands - formed Banadex, an export company that consolidated all of the
Company’s Colombian operating divisions.’® Ultimately, in or around the mid-1990s,
the separate management structures of the Company’s Colombian subsidiaries were
consolidated under the management of [Banadex Employee #1].14 See K&E Warehouse
Presentation (Sept. 18, 1999).

During the late 1980s and the early 1990s, Chiquita began to change its banana
production model in Colombia, shifting from a predominantly purchased-fruit
operation to a largely owned-farm operation. Between approximately 1989 and 1994,
Chiquita purchased a number of farms in Colombia and eventually owned over 9,500
acres of farmland in Turbo and Santa Marta. As a result, the number of employees
working in Chiquita’s Colombia operations grew dramatically during this period. In
the late 1980s, the Company had approximately sixty employees in Colombia, but by
the mid-1990s, the Company had approximately 4,000 employees based there.

During this period, the security situation in rural areas of Colombia, including
the regions in which Chiquita operated, became dangerous as a result of the rise of
violent, left-wing guerrilla groups. As the Company expanded its farm ownership in
Santa Marta and Turbo, the presence of the guerrilla groups became an increasingly

12 Turbo and Santa Marta are coastal cities in, respectively, the northwestern and northern regions
of Colombia.
13 See http:/ /www.chiquita.com; MARCELO BUCHELI, BANANAS AND BUSINESS: THE UNITED FRUIT

CoMPANY IN COLOMBIA, 1899-2000 (2005).

14 [Biographical and professional information on Banadex Employee #1]
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important factor in the management of Banadex. See Memorandum of KPMG Interview
of [Banadex Employee #9] (Mar. 17, 2003).15

The FARC. The largest guerrilla group operating in Santa Marta and Turbo was
Fuerzas Armadas Revolucionarias de Colombia, or the Revolutionary Armed Forces of
Colombia, known as the FARC. The FARC was founded in 1964 and dedicated to a
Marxist ideology hostile to business and landowners, as well as to the overthrow of the
Colombian government. From its founding in 1964, and through the early 1980s, the
FARC expanded slowly. However, after 1982, the FARC expanded its operations with
the goal of establishing an organized front in each of Colombia’s fifty-one political
divisions. From 1984 to 1987, the FARC took advantage of a cease-fire with the
Colombian government to expand and consolidate its operations in resource-rich areas,
such as Urab4, a commercial agriculture center, and the oil-producing Magdalena
valley.16

The FARC engaged in a variety of illegal activities to support its political and
military goals. For example, the FARC developed connections with the illegal narcotics
industry and imposed taxes on the drug trade. The FARC also supported its activities
by engaging in kidnapping for ransom.” In addition, it is a matter of public record that
the FARC routinely extorted local and multinational businesses operating in
Colombia, 8 a practice known as the “vacuna,” which translates literally to “vaccine.”1?

15 This report uses the following citation forms: (i) memoranda are cited as, for example,

Memorandum from Jorge Solergibert to Robert Thomas (Aug. 2000); (ii) emails are cited as, for
example, E-mail from Laurence Urgenson to Roderick Hills, et al. (May 13, 2004); (iii) notes as,
Notes of Audrey Harris (Aug. 4, 2003); (iv) minutes of Board and committee meetings as, for
example, Minutes of Chiquita Board Meeting (May 13, 2004); (v) letters are cited as, for example,
Letter from Cyrus Freidheim to Jeffrey Benjamin (July 23, 2003); and (vi) talking points as, for
example, Robert Olson Talking Points (Dec. 4, 2003).

16 See PETER DESHAZO, ET AL., BACK FROM THE BRINK: EVALUATING PROGRESS IN COLOMBIA 1999-2007
3-5 (Ctr. for Strategic and Int'] Studies, ed., 2007) (hereinafter “DeShazo”); GRACE LIVINGSTON,
INSIDE COLOMBIA: DRUGS, DEMOCRACY AND WAR 180-81 (2004) (hereinafter “Livingston”); Angel
Rabasa & Peter Chalk, COLOMBIAN LABYRINTH, RAND Corp., 23-24 (2001), available at
http:/ /www.rand.org/pubs/monograph_reports/MR1339 (hereinafter “Rabasa & Chalk”).

17 See Livingston, at 180; Rabasa & Chalk, at 26. Indeed, in 2008, substantial public interest was
generated by the rescue of one of the FARC's most prominent remaining hostages, former
Colombian presidential candidate Ingrid Betancourt, who was kidnapped in 2002 while
campaigning. See Simon Romero, Colombia Plucks Hostages from Rebels” Grasp, N.Y. TIMES, July 3,
2008, at Al.

18 For example, it has been reported that, “Marxist revolutionaries across the country are cashing in

on Colombia’s oil boom by extorting oil companies and seizing workers for ransom. . .. The ELN
and the Revolutionary Armed Forces of Colombia (FARC) shake down the multinationals, state
companies, and subcontractors and then use the funds to buy weapons and carry out subversive
operations . . . . More often, the guerrillas go after construction workers, geologists, and
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It is estimated that, during the 1990s, FARC derived hundreds of millions of dollars in
revenue from its numerous illegal activities.?0 In 1986, the FARC had approximately
3,600 fighters operating in thirty-two fronts; by 1995, that number had increased to
approximately 7,000 fighters operating in sixty fronts.?!

As the FARC grew in size and its participation in illegal activities expanded, its
propensity for violence also increased.22 Throughout the 1990s, the FARC committed
numerous acts of extreme violence and captured and destroyed state military bases,
seized a number of towns, and captured 5,000 members of state forces as prisoners of
war.?

The ELN. Although the FARC was the largest guerrilla group in Urabé, during
the period in which Chiquita expanded its farm ownership, the Ejército de Liberacién
Nacional, or the National Liberation Army, known as the ELN, also had a significant
presence, particularly in the areas surrounding the ports. The ELN was founded by
urban intellectuals in 1964 as a pro-Cuban revolutionary group.?* The ELN, like the
FARC, supported itself through kidnapping and extortion. After a period of dormancy,
in the 1980s, the ELN reemerged under new leadership and grew substantially. The
ELN grew from approximately 800 combatants operating in three fronts in 1986 to
approximately 3,000 combatants in 1996.% As a result of its expansion, the ELN became
Colombia’s second-largest guerrilla group and has traditionally been strongest in
northeastern Colombia. The ELN also committed numerous violent acts throughout the

engineers working in Colombia’s remote jungles and mountains.” Patti Lane, As Guerrillas Tap a
Gusher . . . Oil Companies Go on the Defensive, BUSINESS WEEK, Sept. 30, 1996.

19 See Desfinanciar la Guerra: Blindaje de rentas [De-financing the war: Armor of revenues], in U. N. Dev.
Program, EL CONFLICTO, CALLEJON CON SALIDA [The Conflict, Alley with an Exit] 290 (2003).

20 See, e.g., Edgar Trujillo Ciro & Martha Elena Badel Rueda, Departamento Nacional de Planeaci6,
Los Costos Econémicos de la Criminalidad y la Violencia en Colombia: 1991-1996 [The Economic Costs of
Criminality and Violence in Colombia: 1991-1996], Archivos de Macroeconomia, Mar. 10, 1998, at 32
(during the period 1991-1996, the FARC derived approximately $390 million per year on average,
most of it from drug trafficking, based on conversion of 390.6 billion 1995 Colombian pesos to
U.S. dollars at the average exchange rate in 1995).

21 See Rabasa & Chalk, at 26-27. By 2000, the FARC had grown to between 15,000 and 20,000
combatants in over seventy fronts. Id. In 2003, the FARC was Colombia’s largest guerrilla group,
with control over about a third of Colombia. See Livingston, at 179.

2 See Livingston, at 184.

2 See Alfredo Rangel Suérez, Parasites and Predators: Guerrillas and the Insurrection Economy in
Colombia, 53 J. INT'L A¥FS. 577 (2000) (hereinafter “Sudrez”).

%4 See Livingston, at 186.

2 See Rabasa & Chalk, at 30-31. By 2000, the ELN had approximately 3,500 combatants in 30 fronts.
See Suarez, 53 J. INT'L AFFs. 577.
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late 1980s and 1990s. It was particularly notorious for blowing up pipelines, and in one
highly publicized incident, in October 1998, the ELN blew up an OCENSA oil pipeline,
killing seventy-three civilian peasants, including thirty-six children.2

This was the political and security environment in which Chiquita was operating
in the late 1980s and early 1990s. Not surprisingly, the Company’s experience was
consistent with the public reporting about Colombia. Chiquita personnel based in
Central America and Colombia were well aware of the guerrilla groups’ violent acts
before the Company received its first demand for payment. Each of the Colombian-
based employees interviewed by the SLC credibly related their experience with the
guerrilla groups and stated that, during this time period, the FARC was responsible for
daily acts of violence, including killings.

B. Payvments to Guerrilla Groups

1. Initial Payments to Guerrilla Groups?’

Against this backdrop, at some point between 1987 and 1989, Banadex received a
demand for payment from the FARC in the amount of $10,000, delivered by a FARC
representative to [a Banadex farm manager]. [The Banadex farm manager] told
[Banadex Employee #1] about the demand. According to [Banadex Employee #1], it
was apparent to “everyone” that if the payment was not made, “people would be
kidnapped.” As Banadex’s farm ownership had expanded, the Company’s personnel
had become increasingly aware of the growing risk that it would face extortion
demands. This was the first demand.

26 See Livingston, at 185-88. According to witnesses interviewed by the SLC, in addition to the

FARC and the ELN, the Ejército Popular de Liberacion, or the Popular Liberation Army (“EPL”),
was also active in the areas where Chiquita’s banana plantations were located and was
particularly successful in infiltrating its farms.

27 During the course of its investigation, the SLC examined guerrilla payments going back to the

late 1980s, even though there are serious questions as to whether, among other things, claims
premised on these payments, which ended sometime between 1997 and 1999, are barred by the
bankruptcy release issued in connection with Chiquita’s Chapter 11 plan of reorganization
(discussed below in Section V.B.1.C.ii.), which covers all conduct prior to March 19, 2002, and the
statute of limitations (discussed below in Section V.B.1.C.v.). Because the FARC payments were
not the subject of the DOJ’s investigation of the Company, and because there was never any
government enforcement action relating to the FARC payments, despite the fact that they were
fully disclosed to the SEC and DOJ during the 1998-2001 investigation of the Company, the SLC
did not attempt to reconstruct every aspect of the payments to the guerrilla groups in the same
manner as it did for payments to the convivir/ AUC in the later period. The SLC did, however,
make a thorough effort to understand, among other things, (i) the security issues relating to
guerrilla activity in Colombia in areas where the Company operated going back to the late 1980s;
(ii) the personnel in the Company responsible for approving and making the payments during
that period; and (jii) the Company’s assessment of the legality of the payments.
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[Banadex Employee #1] then called [Chiquita Employee #2], and told him that
the FARC had demanded an “extortion payment” in Turbo.2 In turn, [Chiquita
Employee #2] called Robert Kistinger, who, at the time, was head of Chiquita’s Latin
American operations based in Cincinnati. ? According to Kistinger, [Chiquita
Employee #2] told him that the Company had been “approached for protection
money.

Several weeks after learning about the demand for payment from the FARC,
[Banadex Employee #1] was told to travel to Cincinnati to meet with members of senior
management to discuss the demand. In Cincinnati, [Banadex Employee #1] met with
Kistinger, Dennis Doyle, then-Vice President and Chief Operating Officer (“COO”) of
the Banana Group,?? and Charles Morgan, the Company’s then-General Counsel. 3!
[Banadex Employee #1] said that this meeting was brief and memorable, at least for
him. He said that when he communicated the amount of the demand, Doyle
responded, “Let’s pay it.”32 While he did not recall the specifics of this meeting at
which the payment was approved, Kistinger said that executives at the Company had a
“number of discussions” about how to respond to this demand and the future demands
that the Company anticipated. He said, “Everyone understood this was clearly
extortion money. We had an ongoing situation where people were being killed,
infrastructure was being damaged.” According to [Banadex Employee #1], no
alternatives to making the payment were discussed at the meeting.

28 [Biographical and professional information on Chiquita Employee #2]

29 Robert Kistinger joined Chiquita in 1980 and, after holding a series of i)osiﬁom with increasing
responsibilities, became President and COO of the Fresh Group in 1997, the position he held until
he left the Company in March 2008.

30 Dennis Doyle joined Chiquita as an in-house lawyer in 1984 and was the Vice President and COO
of the Banana Group from 1987 to 1989, during which time he oversaw the Colombia operations,
in addition to operations in other regions. From 1989 to 2002, he was the President in charge of
the Far East, Middle East, Australia, and Asia Region and also had responsibilities for the
Company’s European Region. He served as Senior Vice President for Regulatory Affairs from
2002 until 2003, when he left the Company. Doyle currently serves as a consultant for the
Company.

3 Although [Banadex Employee #1] said that [Chiquita Employee #2] also attended this meeting,
[Chiquita Employee #2] did not recall whether or not he attended. [Chiquita Employee #2] said
that he believed that he discussed what transpired at the meeting with both [Banadex Employee
#1] and Kistinger, who both told him that a decision was reached to make the payment.

32 Doyle said that he did not recall (i) the meeting, (ii) the initial demand for payment, or (iii) that
the Company continued to make payments to guerrilla groups after the initial demand. The SLC
found the mutually reinforcing accounts of [Banadex Employee #1], [Chiquita Employee #2], and
Kistinger on how the initial payment was approved to be highly credible.
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-After the meeting, [Chiquita Employee #2] instructed [Banadex Employee #1] to
meet him at a hotel in Guatemala in order to put the payment process in motion.
[Chiquita Employee #2] had come from Honduras, where he had obtained $10,000 from
the General Manager’s Fund (generally, an account in a division’s general ledger from
which the General Manager is permitted to make discretionary payments), which he
gave to [Banadex Employee #1], who brought it back to Colombia. [Banadex Employee
#1] then delivered the cash (which he arranged to be converted from dollars to pesos) to
[the Banadex farm manager], who in turn delivered the payment to the FARC.

Around the time of the Company’s first payments to the FARC, the Company
sought outside professional help on how to deal with the FARC and the other guerrilla
groups. The Company engaged the services of Control Risks, a UK-based security
consulting company, to assess the security situation in Colombia and advise the
Company on how to deal with what it correctly anticipated to be continuing demands
for payments. Control Risks advised the Company that, while it should negotiate with
the groups to reduce the amount and delay payments as much as possible, in light of
the security situation in Colombia, it had no meaningful choice other than to make the
payments.

Following the initial payment, Banadex continued to make payments in response
to extortion demands on a more or less regular basis, mostly to the FARC but also to
other guerrilla groups. [Banadex Employee #1] believed the initial authorization he
received was sufficient to cover subsequent payments of the same type and for
approximately the same amounts if necessary to ensure the safety of Company
employees and property. [Banadex Employee #1] said that he knew that senior
management in Cincinnati was aware of the payments, the payments were recorded in
the Company’s books, and they were reviewed periodically by [Chiquita Employee #2]
and the Company’s internal auditors.

All payments to guerrilla groups were delivered by an intermediary and were
made in cash. The SLC believes that the total amount of guerrilla payments ranged
from $100,000 to $200,000 per year.

2. Security Situation in Colombia in the 1990s

Banadex continued to make payments to the FARC and other guerrilla groups
through the early and mid-1990s. During that time period, guerrilla groups in
Colombia continued their state of violent conflict with the Colombian government and,

- on numerous occasions, targeted Banadex’s employees and infrastructure.

Witnesses interviewed by the SLC recalled that between 1990 and 1996, guerrilla
groups kidnapped several Banadex employees. For example, in 1990 or 1991, Banadex’s
first Security Director was kidnapped by a group believed to be the ELN. The Security
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Director was able to pass a note to his wife with [Banadex Employee #1's] phone
number and instructions to call him. [Banadex Employee #2], negotiated the Security
Director’s release.?® According to [Banadex Employee #1], shortly after his release, the
Security Director “had a nervous breakdown” and quit. [Banadex Employee #1]
recalled consulting on the negotiations for the release of at least three other Banadex
employees who were kidnapped.

During this time period, Chiquita’s facilities and infrastructure also sustained
substantial damage at the hands of guerrilla groups. In approximately 1992 or early
1993, [Banadex Employee #1] and [Banadex Employee #3] decided that Banadex should
not make further payments to the ELN because they were no longer viewed as a
credible threat3* They were wrong. As a result of the refusal to pay, the ELN first
defaced and then destroyed Banadex’s wharf in Turbo. In addition, guerrillas groups
bombed one of Banadex’s packing stations in 1995 and another in 1996. See
Memorandum of KPMG Interview of [Chiquita Employee #3] (Mar. 23 - 24, 2004).

The incident that provided the most dramatic and enduring support for the
belief that there would be serious consequences for a failure to pay the FARC occurred
in 1995. At that time, according to numerous witnesses, approximately twenty-five
passengers traveling on a bus were killed in an attack attributed to the FARC. The
recollection of witnesses varied as to whether most or all of the passengers killed were
Chiquita employees.

No witness interviewed by the SLC was able to confirm that the bus was targeted
solely because it was carrying Chiquita employees, but several witnesses believed that
the FARC targeted the bus because the group believed that the passengers sympathized
with groups with which it was in conflict. The massacre had a major impact on
personnel both in Colombia and Cincinnati in reinforcing the reality of the threat of
violence.

[Banadex Employee #1] described another incident, which the SLC believes
occurred in October 1997, around the time that the payments to the guerrillas ended, in
which Charles Didier, the Company’s then-Quality Control Director in Colombia, was
driving in a Company car while inspecting farms when he was ambushed and shot in
the shoulder. Didier climbed out of the car into a ditch, and the guerrillas who had shot
him approached. According to [Banadex Employee #1], upon seeing Didier, the
guerrillas recognized that he was not their intended target and spared his life.

[Banadex Employee #1] said that he believed that he, in fact, had been the intended

33 [Biographical and professional information on Banadex Employee #2]

34 [Biographical and professional information on Banadex Employee #3]

33




Case 0:08—md¥01916-KAM Document 202-4  Entered on FLSD Docket 02/25/2009 Page 40 of 269

target of the attack. Didier’s bodyguard was also badly wounded during this incident.
See Thompson Memorandum Submission to the U.S. Dept. of Justice (Oct. 4, 2004).

[Banadex Employee #1] said that the guerrilla group that attacked Didier was
one to which the Company made payments. After this incident, [Banadex Employee
#1] requested that Company vehicles in Colombia be equipped with level-three
bulletproofing, which is the second-highest level of bulletproofing that exists. See
Memorandum from [Banadex Contract Employee #1] to Colonel Wealker (Sept. 24,
2001); E-mail from [Chiquita Employee #1] to Robert Olson (Dec. 3, 2003).

Finally, [Banadex Employee #1] described an incident that likely followed the
attack on Didier, in which [Banadex Employee #1] and several other employees,
including [Banadex Employee #3], were traveling to a Company farm in Santa Marta in
two separate cars, when the lead car was ambushed by guerrillas. See Memorandum of
KPMG Interview of [Banadex Employee #9] (Mar. 17, 2003). [Banadex Employee #1]
said that the men in the lead car radioed back to the trail car, where [Banadex
Employee #1] was riding, describing the attack at the very moment that men with
automatic weapons opened fire on his car. [Banadex Employee #1] said that no one
was hurt because the cars were bulletproof.35

During this time period, the Colombian military did not - and apparently could
not - defend Chiquita against attack by the guerrilla groups. For example, after the
1992 or 1993 destruction of the Banadex wharf in Turbo, Banadex immediately
contacted the Colombian military for assistance, but was told that the military could not
promptly inspect the wharf because it lacked flashlights and fuel. The Army was direct
in its statements to the Company that it was not able to provide protection. On
January 8, 1995, General Brigadier Alvarez Vargas of the Colombian Army sent a letter
to [Banadex Employee #4]% stating that the Army had knowledge of a threat against
Chiquita facilities in Zungo and Nueva Colonia. It also stated that the Army, while
“capable of supporting the normal development of [the Company’s] banana
operations,” recommended that the Company “make a greater commitment to increase

3 [Banadex Employee #1] told the SLC that this incident occurred in approximately 1996.
However, he also said that he was kept safe during this incident by the bulletproofing of his car
following the Didier incident. [Banadex Employee #3] also told the SLC that the Didier incident
occurred prior to their ambush by guerrillas. In addition, certain documentary evidence supports
this view and places the Didier incident in 1997 and the ambush of [the Banadex employees] in
1998. See E-mail from [Chiquita Employee #1] to Robert Olson (Dec. 3, 2003).

86 [Biographical and professional information on Banadex Employee #4]
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and improve [its] own security.” Letter from General Brigadier Alvarez Vargas to
[Banadex Employee #4] (English translation) (Jan. 8, 1995).37

Based on the ample evidence of repeated acts of violence against the Company’s
employees and facilities, and the acknowledged inability of the Colombian government
to provide protection, the SLC found that the Company had a more than sufficient basis
to fear attack by the guerrilla groups on its employees and property.

3. Internal Procedures and Accounting
Relating to Guerrilla Payments

Due to security concerns stemming from the incidents described above, and the
possibility that there could be retaliation if the fact of the payments became known to
opponents of the various factions being paid, the guerrilla payments were considered
“sensitive” payments and given special and confidential treatment. Even though the
Company made efforts to limit the number of people who had knowledge of the
guerrilla payments, the SLC believes that personnel in the Internal Audit and
Accounting Departments were able to track the payments on the Company’s books and
records adequately.

Outside Auditor. E&Y, the Company’s outside auditor from at least 1985 to
2008, was generally aware that the Company’s Colombian division was making
“sensitive” payments, but did not regard them as material, either in quantitative or
qualitative terms. Indeed, because, during this time period, Colombia made up a small
percentage of the Company’s revenue relative to other, larger divisions - such as
Panama and Honduras - E&Y considered the Colombian operational results and
expenditures to be largely immaterial to the Company as a whole. For this reason, and
because Colombia did not require the Company to perform statutory audits, E&Y and
the Company’s Audit Committee jointly determined that the Company’s Internal Audit
Department should be responsible for auditing the Colombia division.?® E&Y reviewed
all of Internal Audit’s work to ensure that it followed appropriate auditing
procedures.?®

57 There was apparently never a question about the inability of Colombian National Police or any
local law enforcement agencies to provide protection. During this period, the Colombian
government was well-known to be ineffective in protecting against guerrilla activity, in part due
to rampant corruption. See Sudrez, 53 J. INT'L AFrs. 577; DeShazo, at 4, 35-36.

38 In the late 1990s, as the Colombian division came to account for a larger percentage of the
Company’s revenue, E&Y began performing targeted, on-site audits of certain “sensitive balance
accounts” as part of its consolidated audit procedures. This was not a full-scale audit, and was
performed with the assistance of Chiquita’s Internal Audit department.

39 Although the SLC interviewed three E&Y partners, Edwin Pisani, Christopher Reid, and Thomas
Schoenbaechler, and reviewed relevant documents produced by E&Y to DOJ, the SLC did not
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Payment Procedures. Guerrilla payments were initiated within the Company by
completing a document called a “1016,” which was required by Chiquita’s accounting
procedures for virtually every disbursement. See, e.g., Banadex Form 1016. Each 1016
was approved by [a Banadex employee] and typically included the following
information: (i) the purpose of the payment, (ii) an accounting code, (iii) the date,

(iv) the person requesting payment, and (v) an authorizing signature. For guerrilla
payments, the description on the 1016 was coded (for example, as a payment for
“military transport”) in order to conceal the nature of the payments from local staff in
Colombia. As suggested above, [Banadex Employee #1] and others were concerned
that some Banadex personnel might have had hidden loyalties to differing guerrilla
groups, which could cause them to disclose the payments being made to one group, and
result in retaliation by competing guerrilla groups or factions of the same group against
Banadex.

Once a properly authorized 1016 was submitted to the Accounting Department,
the funds were disbursed. As noted above, all payments to guerrilla groups were
delivered by an intermediary and were made in cash.40

Accounting for Sensitive Payments. The Company’s Internal Audit Department
developed a special accounting process for recording “sensitive” payments, which were
described as payments requiring an “appropriate level of confidentiality” that “would
not fall into other account classifications such as Contributions, Donations, Consulting
Services, Public Relations, etc.” As a general matter, the accounting process involved
(i) ensuring the adequacy of supporting documentation for purposes of compliance
with the Foreign Corrupt Practices Act (“FCPA”), (ii) conducting a quarterly review of

otherwise investigate the auditing services provided by E&Y to the Company or the allegations
pertaining to E&Y in the Amended Complaint. The Amended Complaint alleges that E&Y
“acquiesced in the making or concealment of the improper or illegal payments and their
mischaracterization in Chiquita’s accounting books and records” and “repeatedly certified
Chiquita’s false and misleading financial statements . . . while misrepresenting that they had been
propezly audited.” Am. Compl. J 1. However, E&Y is not named as a defendant in the
Amended Complaint and Lead Counsel has advised the SLC that E&Y will not become a party
because its addition would defeat the diversity jurisdiction on which this Court’s jurisdiction is
based. See Am. Compl. § 20. Moreover, E&Y was named as a defendant in a derivative action
filed in New Jersey state court, which, as noted above, has since been dismissed. That action was
filed by one of the firms named as Lead Counsel in this multi-district proceeding. For these
reasons, the SLC concluded it should not expend additional resources of Chiquita or its
shareholders investigating E&Y. In any event, the SLC found no facts suggesting that any illegal
payments were improperly recorded on Chiquita’s books or that Chiquita issued false or
misleading financial statements.

40 [Banadex Employee #1] told the SLC that [Banadex Contract Employee #2] and [Banadex
Contract Employee #1] were two intermediaries that Banadex used to make the guerrilla
payments. [Banadex Contract Employee #2] was[ ]. [Banadex Contract Employee #1] was hired
by the Company to [ ].

36



Case 0:08-md-01916-KAM  Document 202-4  Entered on FLSD Docket 02/25/2009  Page 43 of 269

sensitive payment transactions, and (iii) providing the underlying payment
documentation to the General Counsel in Cincinnati. This process was described in
memoranda authored by Bud White and distributed widely throughout the Company,
which were redistributed on an annual basis by the Internal Audit Department.4! See,
e.g., Memorandum from Bud White to Distribution List (Apr. 19, 1990); Memorandum
from Steven Tucker to Distribution List (Feb. 20, 1998); Memorandum from Steven
Kreps to Distribution List (Nov. 12, 1999); Memorandum from Steven Kreps to
Distribution List (Nov. 30, 1999). The process applied to payments to guerrilla groups.

Payment Recording. The evidence gathered by the SLC, from documents and
testimony, varies as to how guerrilla payments were recorded in Banadex’s books. The
evidence suggests that the payments were recorded on Banadex’s General Ledger as
either: (i) general manager’s expenses drawn from the General Manager’s fund or
(ii) security payments drawn from an operations account. See Memorandum from
[Banadex Employee #3] to Bud White (May 16, 1995); Notes of Bud White (May 7, 1997).
The guerrilla payments were not explicitly recorded as “guerrilla payments” in
Banadex’s accounting records for the security reasons described above. There is no
evidence, however, that the way in which the Company recorded the guerrilla
payments prevented the Company’s internal auditors from tracking the payments in
the Company’s accounting records.#?

Audits. The evidence shows that during routine audits of Banadex’s internal
controls, the Company ensured that “sensitive” payments were appropriately recorded.
For example, as part of the Company’s routine audit schedule, [Chiquita Employee #3],
was sent to Colombia in 1995 with a team to conduct an audit of Banadex.#® [Chiquita
Employee #3] performed the portion of the audit that dealt with “sensitive” and FCPA
payments, and determined that all such payments were properly recorded in Banadex’s
books. [Chiquita Employee #3] and his team identified certain other deficiencies
concerning internal control processes (which he attributed, in part, to the complex legal
structure of the Company’s Colombia operations) and a task force was established to
monitor the division’s internal controls and to reduce general overhead in Colombia,

41 Wilfred “Bud” White was Chiquita’s Vice President of Internal Audit from 1988 until 1997.

42 In addition, during the SEC’s investigation of the Company from 1998 to 2001 (see infra Section
IV.D.), the SEC learned about the Company’s accounting for the guerrilla payments through
witness testimony and documentary evidence, but did not pursue a books and records action on
the basis of these payments.

43 [Biographical and professional information on Chiquita Employee #3]
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particularly in the areas of finance and accounting.# Following the 1995 audit,
[Chiquita Employee #3] became Banadex’s [ ], a position he held until late 2001.

In connection with the payment and accounting processes described above, the
SLC concluded, based on documents and testimony, that Banadex adequately
documented and recorded the guerrilla payments and that the Internal Audit
Department monitored and reviewed “sensitive payments,” a category which included
guerrilla payments.

4. Legality of Payments to Guerrilla Groups

As noted above, then-General Counsel Charles Morgan was involved in the
initial decision to approve the guerrilla payments. In or around 1992, the Chiquita
Legal Department in Cincinnati focused on the payments being made to guerrilla
groups when then-in-house counsel Robert Thomas noticed what turned out to be a
guerrilla payment recorded on an FCPA report received from Banadex.%5

FCPA Reporting. The Company’s FCPA monitoring practices were
comprehensive and detailed. Indeed, Chiquita’s business activities (through its
predecessor, United Brands) were central to the enactment of the FCPA by Congress. In
early 1976, following an investigation by the Securities and Exchange Commission (the
“SEC”) into bribery payments made by United Fruit employees to a Honduran dictator
and other officials, the Company entered into a consent decree, pursuant to which it
instituted certain enhanced compliance measures. On February 19, 1976, the
Company’s Board adopted a “Board Policy,” which prohibited, among other things, the
making of political contributions and payments to government officials in foreign
countries by Company employees. See United Brands Co., Board Statement of Policies
and Procedures (Feb. 19, 1976). These same guidelines were later codified in the FCPA,
enacted shortly thereafter in 1977. As a result, the Company created formalized FCPA
reporting practices, which were maintained and extended in the years that followed.

4 [Banadex Employee #1] told the SLC that the main concern identified in the 1995 audit was how
to properly report guerrilla payments to Cincinnati and that, as a result of the audit, Banadex
began to send certain information about the payments directly to Cincinnati. [Chiquita
Employee #3], who led and recalls the 1995 audit, did not recall the concern about reporting
guerrilla payments being raised. The SLC was unable to determine, from documents or
additional testimony, what, if any, information about the payments was sent to management in
Cincinnati as a result of this audit. Itis possible that [Banadex Employee #1] was thinking of the
audit work performed by Bud White and Robert Thomas in mid-1997. (See infra Section IV.C.4.).

45 Robert Thomas began working as a lawyer at John Morell, a Chiquita subsidiary, in the fall of
1988, and then joined the Chiquita Legal department in 1989, where he worked until December
2000.
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Under Chiquita’s FCPA reporting regime, all employees of a certain salary grade
were required to complete a quarterly form detailing any payments that might
potentially be covered by the FCPA. The quarterly report forms submitted by
individuals contained both (i) payments to government officials and (ii) “sensitive”
payments, or payments that the Company treated as confidential, regardless of whether
they were covered by the FCPA, pursuant to the Accounting for Sensitive Payments
memoranda. See Memorandum of KPMG Interview of [Chiquita Employee #3] (Mar. 23
~ 24, 2004). Once filled out and returned, these forms were analyzed by Thomas and
Bud White and compiled in a comprehensive FCPA report summary, organized by
country and division, which was then shared with Robert Olson, the Company’s
General Counsel. Olson, who joined Chiquita in August 1995 and served as General
Counsel until August 2006, said that he learned about the guerrilla payments shortly
after joining the Company in 1995, likely in connection with these monitoring practices.

Thomas then presented the FCPA summary reports to the Audit Committee.
Initially, Thomas made these reports on a quarterly basis, but, at some point before
Olson joined the Company in 1995, the Audit Committee requested that they be made
on a semi-annual basis. At the Audit Committee meetings, but not before, Thomas
distributed summary reports to each Audit Committee member and explained the
summaries and any trends in the payments. While documentary evidence shows that
certain employees reported the payments to guerrilla groups on FCPA forms (see, e.g.,
FCPA Questionnaire from [a Banadex employee] (Oct. 20, 1992)), guerrilla payments
were not reported on the quarterly FCPA summaries that were presented to the Audit
Committee 4

Legal Opinions. After Thomas began to focus on the guerrilla payments as a
result of the FCPA reports, the Legal Department began examining the legality of the
payments under Colombian law. On February 4, 1993, David Hills, an in-house lawyer
in Cincinnati with responsibility for Colombia, drafted a memorandum that had been
requested by [Chiquita Employee #1] summarizing but not analyzing a recently enacted
Colombian law (“Law 40”) that set forth penalties for paying, concealing, or failing to
disclose kidnapping ransom and extortion payments.#’ See Memorandum from David
Hills to [Chiquita Employee #1] (Feb. 4, 1993). According to Hills, [Chiquita Employee

46 According to Robert Thomas, as a general matter there was “tremendous confusion” in the
Colombia division about whether to report “sensitive” or security payments for FCPA purposes.
Certain Colombian personnel told the SLC that guerrilla payments were included on FCPA
reports provided to Cincinnati, along with other “sensitive” payments. As noted below, Thomas
said that the guerrilla payments did not implicate the FCPA because they were not being made to
government officials.

47 David Hills was an in-house lawyer at Chiquita from 1991 until July 2001, with substantial
responsibility for Colombia. Hills was fluent in Spanish. [Biographical and professional
information on Chiquita Employee #1]
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#1’s] primary concern in requesting this memo was whether paying ransom for a
kidnapped employee through its anti-kidnapping insurance policy would be a violation
of the new law. This was not an abstract concern, given the number of kidnappings that
had occurred at Banadex prior to this time.

The Legal Department continued to track Law 40 (the subject of Hills’
memorandum). On June 10, 1994, [a Banadex lawyer] wrote a memorandum to
Thomas, stating that the Constitutional Court of Colombia had recently found Law 40
to be unconstitutional and held that a person who makes kidnapping ransom or
extortion payments “acts in a “State of Necessity’ and, therefore, cannot be penalized.”
Memorandum from [Banadex lawyer] to Robert Thomas (June 10, 1994).

According to Thomas, over the years, scrutiny of guerrilla payments by
personnel in Cincinnati increased, and questions were raised about the legal
consequences of the payments. For example, in early 1997, Thomas requested that [the
Banadex lawyer] update and expand on his June 10, 1994 memo. In response, [the
Banadex lawyer] prepared a memorandum titled, “Crime of Extorsion and Kidnapping
in Colombia” (translated from Spanish), dated February 3, 1997, which he addressed to
Thomas. See Memorandum from [Banadex lawyer] to Robert Thomas (Feb. 3, 1997). As
with his 1994 memo, [the Banadex lawyer’s] memo stated that “no punishment will be
applied” when one makes ransom and extortion payments “in a state of necessity.” The
memo concluded that one who makes extortion payments cannot be punished under
Colombian law because “such payment takes place without free consent, and under
threat of immediate injury.” Id.

Finally, Thomas and Olson asked Hills to obtain another legal opinion on the
guerrilla payments because, according to Hills, [the Banadex lawyer’s] “credibility was
a bit shot” after an incident involving improper payments to renew a port license,
discussed further below,* and Thomas and Olson wanted to confirm [the Banadex
lawyer’s] previous conclusions concerning the legality of these payments. Thus, Hills
asked Baker & McKenzie (“B&M”), an international law firm with which Banadex had
worked in the past, for an opinion from its lawyers based in Colombia who were
familiar with Colombian law.

On September 9, 1997, B&M sent a memorandum to Hills regarding the legality
of payments to guerrillas under Colombia law. In Hills’ view, this memo was an
“historical piece” because, from his perspective, the Company was, at this time, no
longer paying the guerrillas. In the memo, B&M concluded that payments to guerrilla
groups were not illegal if made to “defend the life and freedom of individuals.” Letter

48 [The Banadex lawyer] was found to have had some knowledge of two bribery payments made by
Banadex to customs officials in Colombia in 1996 and 1997 in connection with the renewal of a
port license. (See discussion infra Section IV.D.1.).
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from [Outside Counsel #1] to David Hills (Sept. 9, 1997). This was the third legal
opinion prepared or obtained by the Company that concluded that the payments to the
guerrilla groups were not illegal because the Company had been extorted.

In contrast to the reviews of Colombian law performed by the Company and its
outside counsel, the evidence shows that the only U.S. law considered in relation to the
payments was the FCPA. Thomas handled FCPA compliance issues at the Company
and was considered by his supervisor, Olson, as an expert in that area of the law.
Thomas determined that, because the guerrilla payments were not made to government
officials or entities, they did not violate the FCPA. Olson and Hills shared Thomas's
assessment of this issue.

However, neither Thomas nor Olson made any further inquiry into the potential
legal consequences of making the payments under U.S. law. While this omission did
not result in any harm to the Company during the period when the Company made
payments to the FARC and the other guerrilla groups, because making the payments
was not against U.S. law, similar payments created an enormously important issue
when the Company later began to make payments to the AUC.

Thus, the legal opinions that in-house Company and outside counsel prepared
during this time universally concluded that the Company could invoke the defense of
justification under Colombian law to any claims that the payments were illegal and
that, therefore, it would not be penalized under Colombian law for making the
payments. No separate review was conducted under U.S. law, and none was thought
to be needed.

The FARC and ELN Are Designated as FTOs. On October 8, 1997, the U.S.
Department of State issued its first list of Foreign Terrorist Organizations (“FTOs”), and
the list included the FARC and ELN. As a result, it became a felony to knowingly
provide material support to either group.#® The SLC found no evidence that any
Chiquita executive, or any of the defendants, learned about the designation at the time
it occurred. Company personnel learned about the designation at varying times, mostly

49 18 US.C. § 2339B(a)(1), as amended in 2004, provides, in relevant part, as follows: “Unlawful
conduct - Whoever knowingly provides material support or resources to a foreign terrorist
organization, or attempts or conspires to do so, shall be fined under this title or imprisoned not
more than 15 years, or both, and, if the death of any person results, shall be imprisoned for any
term of years or for life. To violate this paragraph, a person must have knowledge that the
organization is a designated terrorist organization (as defined in subsection (g)(6)), that the
organization has engaged or engages in terrorist activity (as defined in section 212(a)(3)(B) of the
Immigration and Nationality Act), or that the organization has engaged or engages in terrorism
(as defined in section 140(d)(2) of the Foreign Relations Authorization Act, Fiscal Years 1988 and
1989).” When the FARC and ELN were designated FTOs, the statute provided for ten years
imprisonment. The term of imprisonment was increased to fifteen years on October 26, 2001.
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many years after it occurred and after the Company stopped making payments to those
groups.’ Only [Banadex Employee #2] said that he likely read contemporaneous
Colombian media reports discussing the designation, although he did not specifically
recall doing so, and did not recall reporting it to anyone in Cincinnati. In any event, as
discussed below, the SLC has found that the weight of the evidence does not support
that any regular payments were made to the guerrilla groups after the designation.5?

5. Management and Board Knowledge
of Guerrilla Payments

As discussed above, due to perceived security concerns, and the reluctance to
share information about something so sensitive, very few individuals at Banadex and at
Company headquarters in Cincinnati were aware of the payments to guerrilla groups.
As documented above, [Banadex Employee #1], [Banadex employee #3], [Chiquita
Employee #2], and Kistinger knew about the payments, in part because of their
involvement in the original decision to approve the payments or in making the
payments thereafter. The Legal and Internal Audit Departments knew about the
payments due to their roles in monitoring the FCPA reports. William Tsacalis, then-
Controller and Chief Accounting Officer, also knew about the payments. 5> Tsacalis said
that he was generally aware of the guerrilla payments and was “under the impression
that if we didn’t make payments to guerrillas, people would get killed.” [Chiquita
Employee #3] was also aware of the guerrilla payments, which he learned about while
preparing to conduct the 1995 audit of Banadex. See Memorandum of KPMG Interview
of [Chiquita Employee #3] (Mar. 23 - 24, 2004).

50 David Hills did not know about the designation until after he left the Company in July 2001.
Robert Thomas did not know about the designation until after he left the Company in December
2000. [The Chiquita lawyer] did not know about the designation until after February 2003.
Robert Olson did not know about the designation until after February 2003. Robert Kistinger did
not know about the designation until his SLC interview. [Chiquita Employee #2] did not know
about the designation until 2002, when he first learned of the existenc